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Review and Designation of Discipline Precedential 

Opinions  
 
 

Introduction 
Every applicant for a credential or holder of a credential who has received a recommendation 
from the Committee of Credentials to deny an application or to impose discipline on a credential 
is entitled to request an administrative hearing with an independent administrative law judge 
(ALJ) who issues a proposed decision for the Commission’s review, adoption and action.  If the 
Commission chooses to designate some of these decisions as precedent decisions, the decisions 
could provide guidance, consistency and clarity from the Commission to ALJs as well as to 
school districts, credential holders and teacher preparation programs.  This issue was previously 
discussed as an Information item by the Commission at the August 2009 Commission meeting.  
At that time, the Commission requested that staff provide further information and schedule an 
Information item for the December 2009 Commission meeting.   
 
Background 
Under current law (Government Code § 11425.60), “an agency may designate as a precedent 
decision a decision or part of a decision that contains a significant legal or policy determination 
of general application that is likely to recur.  The agency is required to maintain an index of 
significant legal and policy determinations made in precedent decisions.  The index shall be 
updated not less frequently than annually, unless no precedent decision has been designated since 
the last preceding update.  The index shall be made available to the public by subscription, and 
its availability shall be publicized annually in the California Regulatory Notice Register.” 
 
Proposal to Designate Precedential Decisions 
After a request is made for an administrative review of a Committee recommendation, an 
administrative hearing is held at which time both the respondent (applicant or credential holder) 
and the Commission are provided the opportunity to present evidence and testimony.  The ALJ 
then makes findings based on the evidence and testimony presented and issues a proposed 
decision recommending the discipline to be imposed.  In many cases the ALJ’s decision is the 
same recommendation as the Committee’s although because it is a de novo review, the discipline 
imposed can be more or less severe than the Committee’s recommendation.  The Commission 
reviews the proposed decision and can decide to adopt the decision or, if it disagrees with either 
the findings or the discipline imposed, it can choose to call for the transcript, review the 
transcript and issue a decision and order.  On average, ten decisions become final each year and 
approximately nine are adopted from the proposed decisions issued by an ALJ.  The Commission 
calls for the transcript on the average of one to two times per year. 
 
Many agencies utilize the provisions of the Government Code § 11425.60 to provide guidance to 
both stakeholders and the ALJs assigned to credentialing cases.  For example, precedent 
decisions could be instructive to an ALJ who is unfamiliar with accepted practices at school sites 
as a way to become familiar with such practices and whether or not failure to adhere to such 
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practices could result in a determination that misconduct occurred.  Other decisions that staff 
could recommend as appropriate to be designated as precedent are those with a significant legal 
or policy determination of general application that is likely to recur.  The cases chosen could 
involve unprofessional conduct, moral turpitude and immoral conduct.   
 
One of the Commission’s strategic goals is to improve customer service and consistency.  School 
districts, credential holders, teacher preparation programs, all of which are external customers, 
seek guidance and consistency within the discipline process.  Additionally, ALJs, the Attorney 
General’s Office and credential holders and applicants’ legal representatives also seek guidance 
and consistency throughout the discipline process.  (See Attachment 1:  Letter from Senior 
Supervising Deputy Attorney General Douglas Press dated November 12, 2009.)  Publishing 
written precedential decisions would provide guidance and consistency as well as improve 
communication with all interested parties.  Additionally, the Commission’s precedential 
decisions become controlling authority which ALJs who deliberate over the Commission’s 
discipline cases would follow in subsequent cases. 
 
Additional Information Requested by the Commission  
At the August 2009 Commission meeting, staff was directed to further develop this concept by 
providing the Commission with the following: 
 

 A discussion of the differences, if any, between legal precedents and precedent decisions. 
 
 Examples of precedent decisions issued by other licensing agencies. 

 
Legal Precedents and Precedent Decisions 
The term legal precedent describes a legal principle, created by a court decision, which provides 
an example or authority for judges deciding similar issues later.  Generally, decisions of higher 
courts (within a particular system of courts) are mandatory precedent on lower courts within that 
system--that is, the principle announced by a higher court must be followed in later cases.  For 
example, the California Supreme Court decision that unmarried people who live together may 
enter into cohabitation agreements (Marvin v. Marvin), is binding on all appellate courts and trial 
courts in California (which are lower courts in relation to the California Supreme Court).  
Similarly, decisions of the U.S. Supreme Court (the highest court in the country) are generally 
binding on all other courts in the U.S.  Decisions of lower courts are not binding on higher 
courts, although from time to time a higher court will adopt the reasoning and conclusion of a 
lower court.  Decisions by courts of the same level (usually appellate courts) are considered 
persuasive authority.  That is, they should always be carefully considered by the later court but 
need not be followed. 
 
The precedent decisions authorized by Administrative Procedure Act are statutory legal 
precedents.  Effective July 1, 1997, Senate Bill 523 (Chap.938, Stats.1995) took effect making 
substantial changes to the Administrative Procedure Act as it governs administrative disciplinary 
actions taken against professional and vocational licenses.  One of the changes brought about by 
SB 523 was to allow a board or commission to designate an administrative disciplinary decision 
as precedential.  This and other revisions to the Administrative Procedure Act was done after 
extensive study and public hearings conducted by the Law Revision Commission. [For a full 
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discussion of the changes brought about by the Law Revision Commission’s proposal to revise 
the Administrative Procedure Act see Asimow, Toward a New California Administrative 
Procedure Act:  Adjudication Fundamentals  39 UCLA L. Rev. 1067 (1992).]  The rationale 
offered for establishing precedent decisions was that in addition to the principle that agencies 
need the ability to make law and policy through adjudication, agencies have the responsibility to 
let the law and policy they make through their case law be generally known.  The Law Revision 
Commission’s recommendation was based, in part, on federal administrative law which has long 
held that lawmaking through adjudication is acceptable and of equal dignity with lawmaking 
through rules.  [See, e.g., NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974).]  In support of the 
concept, Professor Asminow wrote in his background paper for the Law Revision Commission, 
the following: 
 

“Every agency is confronted by vague statutory terms, such as “unprofessional 
conduct” or “moral turpitude” or “gross negligence.” Their decisions make law.  They 
should be available and accessible to the public.  In addition, agency Decisions 
generally establish a pattern of appropriate sanctions.  This information should also be 
generally known.  The reality is that although adjudicatory decisions of most California 
agencies are public records…nobody knows about them.  There is no convenient way 
to access them. Of course, the staff has an institutional memory of these precedents and 
counsel who practice constantly before an agency know about them.  But this 
knowledge is unavailable to everyone else.  If precedent decisions were generally 
available, it would benefit everyone — counsel for both the agency and the parties and 
the ALJs and agency heads who make the final decisions.  It would encourage agencies 
to articulate what they are doing when they make new law or policy in adjudicatory 
decisions.  And it is more efficient to cite an existing decision than to reinvent the 
wheel or, worse, decide inconsistently with a prior decision without knowing or without 
acknowledging that this has occurred.  My suggestion would be that each agency be 
required to designate significant adjudicatory decisions as precedential.” 

 
Examples of Precedent Decisions issued by other Agencies. 
 Attachment 2  In the Matter of the Accusation Against Joseph F. Basile, M.D. 
Precedential Decision No. MBC-2007-01-Q:  A decision issued by the Medical Board of 
California. 
 
 Attachment 3  In the Matter of Rogelio Addun Bacud DSS No. 6696248001-B:  A 
decision issued by the Department of Social Services. 
 
 Attachment 4  In the Matter of the Appeal By Gordon J. Owens SPB Case No. 25506 
Precedential Decision No. 92-11:  A decision issued by the State Personnel Board 
 
Next Steps 
If the Commission chooses to designate and publish precedential decisions, the next steps would 
be to direct staff to identify decisions that would be appropriate for a designation as precedent 
and return to the Commission with the decisions for the Commission’s review and action.  Staff 
could also be directed to establish a procedure for continuing to designate future decisions as 
precedential as appropriate. 
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